
Enforcement and Prosecution Policy and Principles –  
Parts 1-4 and section 81 of the Broadcasting Act 1989  
 

Purpose 
 
The Ministry for Culture and Heritage (the Ministry) is responsible for enforcing Parts 1-4 and 
section 81 of the Broadcasting Act 1989 (the Act). 
 
The purpose of this policy is to: 
 

• Provide a guide for the Ministry on the enforcement of Parts 1-4 and section 81 
 

• Ensure consistent, appropriate, timely, effective and co-ordinated enforcement action is 
taken by the Ministry. 

 

Scope 
 
This policy covers the principles and decision-making criteria as well as the process for 
investigation of alleged or suspected breaches and subsequent enforcement of Parts 1-4 and 
section 81 by or on behalf of the Ministry.    
 

Offences 
 
The Ministry administers Parts 1-4 and section 81 of the Act, which means it is responsible for 
enforcement of breaches of several sections.  

 
A summary of each offence and its penalty are set out below:  

 

Section 
of Act 

Summary Applicable penalty  

Section 
14(a) 

Failure to comply with an order made by the 
BSA under section 13(1) (decisions on 
complaints where the BSA considers a 
complaint is justified)  

A fine not exceeding 
$100,000 

Section 
14(b)  

Contravening an order made by the BSA under 
section 13A with respect to a series 

A fine not exceeding 
$100,000 

Section 
30 

Failure to comply with a rule made by the BSA 
under section 30 in relation to retention of 
recordings of programmes  

A fine not exceeding 
$5,000 

Section 
30G 

Contravening section 30A requiring a 
broadcaster to give to the BSA not later than 31 
July each year, a return of the total revenue 
derived from that broadcaster in that financial 
year from broadcasting in New Zealand  

A fine not exceeding 
$100,000  

Section 
81  

•   Broadcasting advertising programmes:  

• on television 
o during the hours between 6 am 

and noon on Sunday or Anzac 

A fine not exceeding 
$100,000  
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Day; or  
o on Christmas Day, Good Friday 

or Easter Sunday 

• on sound radio on Christmas Day, Good 
Friday or Easter Sunday 

 
The Ministry has developed a checklist to help determine whether section 81 might have been 
breached in any particular circumstance.  The checklist is attached as a Schedule to this Policy.  

 
Criminal proceedings and appeals 
 
The penalty for an offence under sections 14, 30G and 81 is a fine up to a maximum of 
$100,000.  This means the District Court has jurisdiction over the offence as a category 1 
offence under the Criminal Procedure Act 2011.    
 
A charging document may be filed up to 5 years after the date an offence is committed in 
relation to a category 1 offence with a maximum fine greater than $20,000, unless the prior 
consent of the Solicitor-General has been obtained to file a charging document after that date 
(section 25(3)(c) of the Criminal Procedure Act).  
 
As the penalty for an offence against section 30 is a fine not exceeding $5,000, it is also a 
category 1 offence under the Criminal Procedure Act.   Under section 25(3)(a)(ii) of the Criminal 
Procedure Act, charges for offences that have a penalty not including imprisonment but 
including a fine not exceeding $7,500 must be laid within 6 months after the date on which the 
offence was committed.   
 
Where the Ministry commences proceedings, the Ministry will be required to comply with the 
Criminal Disclosures Act 2008.  The purpose of the Criminal Disclosures Act is “to promote fair, 
effective, and efficient disclosure of relevant information between the prosecution and the 
defence, and by non-parties, for the purposes of criminal proceedings”.  The Chief Legal 
Adviser will be responsible for meeting the various obligations of this Act.  
 
Any appeal from a court decision must first be approved the Chief Legal Adviser, who will then 
seek the Solicitor-General’s consent.   
 
A possible alternative to charges is an application under the Criminal Proceeds (Recovery) Act 
2009 (CP(R)A) for a profit forfeiture order if actions of the broadcaster are considered to amount 
to “significant criminal activity”.  “Significant criminal activity” is defined in section 6 of the 
CP(R)A, and includes, “activity engaged in by a person that if proceeded against as a criminal 
offence would amount to offending… from which property, proceeds or benefits of a value of 
$30,000 have, directly or indirectly, been acquired or derived”.  Any action under this Act would 
need to be brought by the Commissioner of Police.  

 
Deciding whether to investigate 
 
It is most likely that the Ministry will be notified of any potential breaches of sections 14, 30 and 
30G by the Broadcasting Standards Authority.  
 
In relation to section 81, the Ministry may decide to investigate a possible breach either on 
receipt of a complaint or where a matter comes to its attention.  To investigate a complaint, the 
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Ministry must be satisfied that there is enough evidence to justify an investigation.  A bare 
allegation or simple assertion that there has been a breach is not enough.  A complaint must be 
precise, with evidence of the time and nature of the alleged breach. 
 
The Senior Adviser Media Policy will decide whether there is enough evidence to justify an 
investigation on a case by case basis, reporting to the Manager of Media Policy. 

 
Investigating possible breaches 
 
Where a complaint is made or the Ministry is otherwise aware that these sections may have 
been breached, and the Ministry decides there is enough evidence to justify an investigation, 
the Ministry will investigate the possible breach carefully to ascertain the relevant facts and to 
evaluate whether there has been a breach.  This involves considering whether the factual 
circumstances disclose a breach and, with respect to section 81, whether any of the exclusions 
or defences can be relied on. 
 
The Ministry will give the relevant broadcaster details of a complaint or possible breach that is 
under investigation, and the opportunity to respond.  In relation to section 81, the Ministry will 
seek from the broadcaster information about the context of the broadcast and the decision 
making of the broadcaster in transmitting an advertising programme at a restricted time.  The 
Ministry will not disclose the identity of a person who makes a complaint.  This is consistent with 
the approach of all prosecuting agencies.  It is important that members of the public feel free to 
provide information about possible breaches of the Broadcasting Act, without fear of their 
identity being disclosed. 
 
Although the broadcaster will be given details of the complaint or possible breach and the 
opportunity to respond, the broadcaster has no formal right to be consulted about whether 
charges are laid or not. 

 
Deciding whether to prosecute 
  
The Ministry has to exercise its judgement in the particular circumstances of each case.  A 
decision to prosecute must be consistent with the Solicitor-General’s Prosecution Guidelines1.  
 
If the investigation discloses that a breach has been committed, and the Ministry considers the 
circumstances warrant it, the Ministry may begin a prosecution.  This involves the exercise of 
discretion which will lie with the Chief Legal Adviser, Senior Adviser Media Policy and the 
Manager of Media Policy. They will take independent advice from the Crown Law Office or a 
Crown Solicitor before beginning any prosecution.  The Chief Executive must approve any 
decision to prosecute.  

 
The Prosecution Guidelines require both that the facts provide evidence of a breach, and that it 
is in the public interest to bring a prosecution.  The relevant factors include: 

• Whether there is sufficient evidence that could be produced before a Court on which a 
Judge could reasonably be expected to convict the broadcaster 

• The seriousness and extent of the breach 

 
1 Solicitor-General’s Prosecution Guidelines, available at www.crownlaw.govt.nz 
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• Whether the breach was premeditated or deliberate, or caused by an error of judgement 
or genuine mistake 

• Whether the breach is a repeat of previous conduct that was the subject of an earlier 
prosecution or warning 

• Whether the Court is likely to impose a very small or nominal penalty 
 

No one factor will determine the decision to prosecute or not.  Relevant factors will be taken into 
account, including any advice obtained from the Crown Law Office or a Crown Solicitor.  While 
cost alone is not a determining factor in deciding whether to prosecute, it is relevant to the 
public interest.  In any particular situation, the Ministry may form the view that the circumstances 
do not warrant a prosecution, even though a breach appears to have occurred. 
 
The Ministry will endeavour to respond consistently when dealing with similar cases, but will 
take into account the specific circumstances of each case.   

 
If an investigation does not disclose that a breach has been committed, or if a decision is made 
not to prosecute a case where a breach has occurred, the Ministry will convey the result in 
writing to the complainant (if there is one) and the affected broadcaster. 

 
Other enforcement action 

 
Formal warning  
 
Where appropriate a decision may be made by the Ministry not to prosecute a broadcaster for a 
breach, but to issue a formal written warning to an offending broadcaster that a breach has 
occurred but no prosecution will be taken in respect of that breach at this time. 

 
Other Compliance Actions 
 
The Ministry has other options for improving compliance with the Act. These may include: 

• education 

• other assistance  
 
Reporting 
 
The Ministry will decide any public reporting of investigations on a case by case basis.   The 
Ministry will decide on a case by case basis how much of its investigation it will publicly report, 
having regard to the public interest in maintaining compliance with these sections and the 
responsibility of broadcasters to comply with the law. 

 
Review of the Policy 
 
The Ministry will review this policy from time to time, and may amend or replace the policy as 
appropriate.  
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Schedule – section 81 checklist 

 
1) Has a television or radio broadcaster broadcast a programme to the public at large?  

(Transmissions on demand to particular persons, or performances or displays in a public 
place are not “broadcasts”.) 

  
2) Was the broadcast at a restricted time?  (Any time on Christmas Day, Good Friday or 

Easter Sunday for television or radio, plus between 6.00am and noon on a Sunday or 
Anzac Day for television.) 
 

3) Did the programme consist of more than alphanumeric text?  (A broadcast of 
predominantly alphanumeric text is not a “programme”.) 
 

4) Was the programme (or part of the programme) primarily intended to promote the 
interests of any person, or a product or service for the commercial advantage of any 
person?  (In other words, was it an advertisement?) 
 

5) Did the programme (or part of the programme) consist of or include a promotional credit 
in respect of a sponsorship or underwriting arrangement?  (Such promotional credits are 
permitted at restricted times under section 81.) 
 

6) Was payment made (in money or otherwise) for the programme (or part of the 
programme)?  (Only advertising programmes that are paid for are regulated under 
section 81.) 
 

7) Was the broadcast primarily directed at persons temporarily resident in holiday 
accommodations?  (Advertising programmes primarily directed at holiday makers are 
permitted at restricted times under section 81.) 
 

8) Was the advertisement a promotion for a scheduled programme of the broadcaster, or 
for a station identity on behalf of a broadcaster?  (These are not advertising programmes 
under section 81.) 
 

9) Was the advertisement an election programme?  (These are not advertising 
programmes under section 81.) 
 

10) Did the programme originate outside New Zealand, was it targeted primarily at 
audiences outside New Zealand, and was it produced and transmitted simultaneously to 
New Zealand audiences and audiences outside New Zealand?  (These programmes 
transmitted from outside New Zealand are not covered by section 81.) 

 
 
 
 
 

 
 




